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2663 
 
 
16 November 2018 
 
 
 
Director, Housing Policy 
NSW Department of Planning & Environment 
GPO Box 39 
SYDNEY   NSW   2001 
 
 
 
Dear Sir 
 

EXPLANATION OF INTENDED EFFECT 
SHORT-TERM RENTAL ACCOMMODATION PLANNING FRAMEWORK 

 
Thank you for the opportunity to comment on the Explanation of Intended Effect- Short-term Rental 
Accommodation Framework (EIE). 
 
The Council’s comments in relation to the proposed changes to the planning system detailed in 
EIE are attached to this letter. 
 
In summary Council supports changes to clarify planning regulations for STRA but raises a number 
of concerns in relation to the proposed changes detailed in the EIE as follows: 
 

i. While Council supports the introduction of a new land use definition in the Standard 
Instrument for this form of accommodation, it raises concerns with the proposed 
definition of the term contained in the EIE, 

ii. The EIE does not clarify the permissibility of short term rental accommodation (STRA), 
iii. The EIE is not clear what the proposed changes to the Standard Instrument Order are 

to “make it clear that STRA will be permissible in zones in which dwellings are 
permissible”, 

iv. The proposed new term STRA and the proposed amendment of the term “tourist and 
visitor accommodation” do not make it clear whether or not certain types of “tourist and 
visitor accommodation”, in particular “serviced apartments”, are a form of “short-term 
rental accommodation”, 

v. The proposed definition of STRA in the EIE needs to be amended and renamed, 
vi. While Council agrees that certain types of existing dwellings should be excluded from 

the new term, it recommends that additional types of existing dwellings, than those 
identified in the EIE, need to be “excluded from STRA use to ensure they continue to 
meet their intended purpose”, 

vii. The proposed changes to the planning system do not “strike” an appropriate “balance 
between the availability of properties for long-term and short-term rental market in 
metropolitan areas”,
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viii. Changes to the planning system that permit STRA for up to 180 days per year (when 

the “Host not present”) have the potential to detrimentally impact on the supply of 
dwellings available for long term rental by removing many of those dwellings from the 
long-term rental market and driving up residential rents and impacting on housing 
affordability in areas of Greater Sydney, particularly in areas where “there is a need for 
affordable housing” and the demand for “short-term rental accommodation” is high. The 
Inner West LGA is one of those areas. 

ix. The “number of days” policy position endorsed by Government in relation to STRA 
conflicts with other policy positions endorsed by the Government, in particular 
affordable housing. It is strongly recommended that the “number of days” in which 
STRA can take place under the proposed amendments be given further consideration, 
especially in areas where the Government’s own policies “identify that there is a need 
for affordable housing” in that local government area. 

x. The development approval pathways detailed in the EIE need to be amended to 
address the issues identified in the attached submission,  

xi. There is a need for the State Government to provide alternative dispute resolutions and 
mediation options to manage tensions and civil matters between residents, visitors and 
short-term rental accommodation owners. If such pathways are not clearly defined by 
the State Government councils will be overburdened by compliance and enforcement 
issues arising from complaints that are more appropriately interpreted as civil matters 
than planning and development issues., and 

xii. The planning regulations need to set appropriate parameters to address potential 
adverse impacts, particularly when “the host” is not present, to ensure that the use of 
dwellings for STRA do not interfere with the amenity of the neighbourhood in any way, 
including by noise, behaviour of guests, garbage, privacy and property damage. 

 
The submission raises a number of issues with the proposed changes and includes a number of 
suggested changes to help address some of the issues identified including a revised definition of 
the new term, a suggested change to the definition of “serviced apartment” and a Standard 
Instrument draft model clause for the new term has been prepared for the Department’s 
consideration. 
 
Council trusts the submission assists the Department in its deliberations and requests ongoing 
consultation to resolve these issues for the Inner West Council. 
 
Should you have any enquiries please contact Peter Wotton, Council’s Strategic Planning Projects 
Coordinator on 9335 2260. 
 
 
Yours sincerely 
 

 
 
 
David Birds 
Group Manager Strategic Planning 
Trim:  
 



3 
 

 

SHORT-TERM RENTAL ACCOMMODATION PLANNING FRAMEWORK- 
PROPOSED CHANGES TO THE PLANNING SYSTEM 

 
 

SUMMARY 
 
Council supports changes to clarify planning regulations for STRA but raises a number of 
concerns in relation to the proposed changes detailed in the EIE as follows: 
 

i. While Council supports the introduction of a new land use definition in the 
Standard Instrument for this form of accommodation, it raises concerns with the 
proposed definition of the term contained in the EIE, 

ii. The EIE does not clarify the permissibility of short term rental accommodation 
(STRA), 

iii. The EIE is not clear what the proposed changes to the Standard Instrument Order 
are to “make it clear that STRA will be permissible in zones in which dwellings 
are permissible”, 

iv. The proposed new term STRA and the proposed amendment of the term “tourist 
and visitor accommodation” do not make it clear whether or not certain types of 
“tourist and visitor accommodation”, in particular “serviced apartments”, are a 
form of “short-term rental accommodation”, 

v. The proposed definition of STRA in the EIE needs to be amended and renamed, 
vi. While Council agrees that certain types of existing dwellings should be excluded 

from the new term, it recommends that additional types of existing dwellings, 
than those identified in the EIE, need to be “excluded from STRA use to ensure 
they continue to meet their intended purpose”, 

vii. The proposed changes to the planning system do not “strike” an appropriate 
“balance between the availability of properties for long-term and short-term rental 
market in metropolitan areas”, 

viii. Changes to the planning system that permit STRA for up to 180 days per year 
(when the “Host not present”) have the potential to detrimentally impact on the 
supply of dwellings available for long term rental by removing many of those 
dwellings from the long-term rental market and driving up residential rents and 
impacting on housing affordability in areas of Greater Sydney, particularly in 
areas where “there is a need for affordable housing” and the demand for “short-
term rental accommodation” is high. The Inner West LGA is one of those areas. 

ix. The “number of days” policy position endorsed by Government in relation to 
STRA conflicts with other policy positions endorsed by the Government, in 
particular affordable housing. It is strongly recommended that the “number of 
days” in which STRA can take place under the proposed amendments be given 
further consideration, especially in areas where the Government’s own policies 
“identify that there is a need for affordable housing” in that local government 
area. 

x. The development approval pathways detailed in the EIE need to be amended to 
address the issues identified in the attached submission,  

xi. There is a need for the State Government to provide alternative dispute 
resolutions and mediation options to manage tensions and civil matters between 
residents, visitors and short-term rental accommodation owners. If such 
pathways are not clearly defined by the State Government councils will be 
overburdened by compliance and enforcement issues arising from complaints 
that are more appropriately interpreted as civil matters than planning and 
development issues, and 

xii. The planning regulations need to set appropriate parameters to address potential 
adverse impacts, particularly when “the host” is not present, to ensure that the 
use of dwellings for STRA do not interfere with the amenity of the neighbourhood 
in any way, including by noise, behaviour of guests, garbage, privacy and 
property damage. 
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The submission raises a number of issues with the proposed changes and includes a 
number of suggested changes to help address some of the issues identified including a 
revised definition of the new term, a suggested change to the definition of “serviced 
apartment” and a Standard Instrument draft model clause for the new term has been 
prepared for the Department’s consideration. 
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PROPOSED AMENDMENTS TO THE STANDARD INSTRUMENT LEP – 

BETTER PLANNING FOR THE NSW RETAIL SECTOR 
 
 
i. Land use definition (Section 4.1.1 of EIE) 
 
The EIE states that “At present there is no state-wide planning definition for STRA… .” 
 
A STRA is unmistakably “a building or place that provides short-term accommodation on a 
commercial basis”. This is clearly reflected in the wording in the proposed definition “the 
commercial use of an existing dwelling……for the purposes of short-term accommodation”. A 
STRA is not one of the development types listed in (f) to (h) of the definition of “tourist and visitor 
accommodation” and as such under the current definitions in the Standard Instrument a STRA 
would clearly constitute “tourist and visitor accommodation”. 
 
Council supports the introduction of a new land use definition in the Standard Instrument for this 
form of accommodation. 
 
Under the EIE “It is proposed to define STRA as: 
 

“The commercial use of an existing dwelling, either wholly or partially, for the purposes of 
short-term accommodation, but does not include tourist and visitor accommodation.” (page 9) 

 
The EIE states “It is proposed that some forms of residential accommodation, such as boarding 
houses, seniors housing and group homes, will be excluded from STRA use to ensure they 
continue to meet their intended purpose. STRA will also be excluded from ‘affordable rental 
housing’ approved under State Environmental Planning Policy (Affordable Rental Housing) 2009 
(ARHSEPP) and State Environmental Planning Policy No. 70 Affordable Housing (SEPP 70), as 
these policies are aimed at increasing affordable rental housing for long term residential use.” 
(page 10) 
 
Council agrees that certain types of existing dwellings should be excluded from the new term but 
recommends that additional types of existing dwellings, than those identified in the EIE, need to be 
“excluded from STRA use to ensure they continue to meet their intended purpose”. The additional 
existing dwelling types recommended to be “excluded from STRA use” and the reasons for those 
additional exclusions are detailed later in this submission. 
 
The proposed definition does not follow well practiced legal drafting principles and is likely to 
create interpretation issues and does not assist understanding of the planning system. 
 
A change that needs to be made to the definition proposed in the EIE is the deletion of “, but does 
not include tourist and visitor accommodation” from the definition. A STRA is clearly “a building or 
place that provides temporary or short-term accommodation on a commercial basis”. The Standard 
Instrument should have a consistent practice for defining terms. The new term should adopt the 
approach taken for other defined terms of short-term accommodation in the Standard Instrument 
that are not a type of “tourist and visitor accommodation” like “eco-tourist facility”. In other words 
just add the new term after (h) in the definition of “tourist and visitor accommodation” as an 
additional development type that the “tourist and visitor accommodation” definition “does not 
include”. 
 
What the new definition is essentially attempting to do is to differentiate the proposed new term 
“short-term rental accommodation” from being a type of “tourist and visitor accommodation”. It is 
contended that there is no material difference between “temporary or short term accommodation” 
and “short term rental accommodation” when both forms of accommodation are provided on a 
commercial basis. It is also considered illogical to name the proposed new term “short-term rental 
accommodation” when “short-term accommodation” is the definitive determining criteria for “tourist 
and visitor accommodation” under the Standard Instrument. The inclusion of the word “rental” in 
the term is also unfortunate in that it has connotations with the wording used in the Affordable 
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Rental Housing SEPP. It should also be noted that the proposed changes to the planning system 
detailed in the EIE do not specifically restrict the maximum period for which any person is 
accommodated in such accommodation. Without such restrictions the “short term rental 
accommodation” is not necessarily “short term”. 
 
From a planning perspective and to avoid community confusion it would make sense to adopt a 
different name for the term other than “short-term rental accommodation”. One option may be to 
refer to the term as “guest accommodation”. 
 
Note: A change in the name of the term would also necessitate a change the heading of the clause 

in those existing local environmental plans which include provisions on short-term rental 
accommodation. 

 
Putting aside the name of the new land use definition proposed in the EIE and the deletion of “, but 
does not include tourist and visitor accommodation” from the definition, and turning to the 
remainder of the definition, the following points are made: 
 
The use of the word “dwelling” in the proposed definition of STRA has a number of inherent issues. 
The word “dwelling” is a defined term in the Standard Instrument. The term is defined as follows: 
 

“dwelling means a room or suite of rooms occupied or used or so constructed or adapted to 
be capable of being occupied or used as a separate domicile.” 

 
The term “dwelling” is specifically included in the definition of a number of other defined terms in 
the Standard Instrument including “bed and breakfast accommodation”, “exhibition home”, “group 
home”, “home-based child care”, “home occupation (sex services)”, “rural worker’s dwelling” 
“secondary dwelling” and “seniors housing”. 
 
A number of other defined terms in the Standard Instrument, whilst not specifically including the 
term “dwelling” in their respective definition, specify certain ancillary facilities, including 
accommodation in their definition. In some cases that ancillary accommodation may include “a 
room or suite of rooms occupied or used or so constructed or adapted to be capable of being 
occupied or used as a separate domicile” and as such would contain a “dwelling”. For example, the 
ancillary facilities in the Standard Instrument definition of “hospital” include: 
 

“(b) accommodation for nurses or other health care workers, 
(c) accommodation for persons receiving health care or for their visitors” 

 
The accommodation referred to in subclauses (b) and (c) above may be provided in a dwelling. 
 
In a number of cases whilst dwellings are prohibited under the Land Use Table applying to the 
zone a dwelling(s) may be permitted with consent on the land where that dwelling is an ancillary 
use, subordinate or subservient to the dominant purpose, for example a dwelling that is a 
caretaker’s residence or temporary worker’s accommodation. It is considered that the definition of 
the new term should specifically exclude an existing dwelling(s), where that dwelling is an ancillary 
use, subordinate or subservient to the dominant purpose, including a dwelling that is a caretaker’s 
residence or temporary worker’s accommodation. 
 
A number of other defined terms in the Standard Instrument, whilst not specifically including the 
term “dwelling” in their respective definition, do not necessarily preclude the accommodation in 
those developments from being provided as “a room or suite of rooms occupied or used or so 
constructed or adapted to be capable of being occupied or used as a separate domicile”. For 
example the Standard Instrument definition of “boarding house” permits “rooms which may have 
private kitchen and bathroom”. Many of those rooms would “capable of being occupied or used as 
a separate domicile”. Clause 30 (1) (e) of the Affordable Rental Housing SEPP requires a boarding 
room or on site dwelling to be provided “if the boarding house has a capacity to accommodate 20 
or more lodgers”. In light of the issues identified in relation to boarding houses it is considered that 
the new definition should specifically exclude such accommodation from being carried out from 
boarding houses. 
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A number of State Environmental Planning Policies, including State Environmental Planning Policy 
No. 70 – Affordable Housing (Revised Schemes) and State Environmental Planning Policy 
(Affordable Rental Housing) 2009 (ARHSEPP) include provisions relating to affordable housing. 
Dwellings provided under those policies and/or to which Part 3 of the ARHSEPP applies should be 
excluded from being permitted to be used for the purposes of short term rental accommodation. In 
this regard it is considered that the new definition should exclude the following dwellings: 
 

 a dwelling required to be used for the purposes of affordable housing under State 
Environmental Planning Policy (Affordable Rental Housing) 2009, and 

 a low rental dwelling, as defined under State Environmental Planning Policy (Affordable 
Rental Housing) 2009, and 

 a dwelling provided as affordable housing under State Environmental Planning Policy No. 
70 - Affordable Housing (Revised Schemes). 

 
As discussed previously, the proposed definition of STRA in the EIE contains the wording “but 
does not include tourist and visitor accommodation.” On the basis of that wording it is presumed 
that one of the intentions of the proposed changes is to exclude STRA from being permitted in all 
types of “tourist and visitor accommodation”. If that is the case, the new term should exclude a 
dwelling that is a “serviced apartment”. (This issue is discussed in more detail later in this 
submission). 
 
The EIE states that the indicative STRA “definition is intended to enable the use of a dwelling for 
STRA as a part of its residential use where: 
 

 the dwelling is permissible with consent in the zone, 
 no physical alterations or additions would be made to accommodate the STRA use, and 
 the dwelling has a current development consent or existing use rights for its use as a 

dwelling.” 
 
The first dot point above should be further refined to address issues in some environmental 
planning instruments which list certain uses in the LEP land use tables as “Permitted with consent” 
when those uses are only permitted in specific circumstances via separate clauses in the LEP. To 
address that issue the new term should only apply to those dwellings where the dwelling is 
“permissible, with consent, under an environmental planning instrument applying to the land on 
which the development is carried out” (like Clause (1) (b) of Clause 1.18 General requirement for 
complying development under this Policy of State Environmental Planning Policy (Exempt and 
Complying Development Codes) 2008). 
 
In relation to the third dot point it is considered that the policy should not apply to dwellings that 
have existing use rights for use as a dwelling. Permitting those dwellings to be used on a 
commercial basis would potentially compromise the future development of the land containing 
those dwellings and prejudice the subsequent carrying out of development on that land in 
accordance with the environmental planning instrument applying to the land. It is also problematic 
where the STRA is permitted as complying development because such development would not 
satisfy one of the general requirements for complying development under the Codes SEPP that the 
development must “be permissible, with consent, under an environmental planning instrument 
applying to the land on which the development is carried out” (Clause 1.18 (1) (b)). It should also 
be noted that the existing use rights provisions of the Act permit the change of use of an existing 
use to another use, from a residential use to a commercial use “but only if that other use (the 
commercial use) is a use that may be carried out with or without development consent under the 
Act”. 
 
In light of the issues raised above, and subject to the determination of an appropriate term name, it 
is recommended that the new term be defined as follows: 

 
XXXXX means an existing dwelling, or part of an existing dwelling, used to provide short 
term accommodation on a commercial basis, but only if the existing dwelling is not: 
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(a) a dwelling that does not have a current development consent for its use as a dwelling, 
or 

(b) a dwelling erected on land on which development for the purpose of a dwelling is 
prohibited under this Plan, or 

(c) a group home, or 
(d) a dwelling in a seniors housing development, or 
(e) a dwelling required to be used for the purposes of affordable housing under State 

Environmental Planning Policy (Affordable Rental Housing) 2009, or 
(f) a low rental dwelling, as defined under State Environmental Planning Policy (Affordable 

Rental Housing) 2009, or 
(g) a dwelling provided as affordable housing under State Environmental Planning Policy 

No. 70 - Affordable Housing (Revised Schemes), or 
(h) a dwelling provided in a boarding house development, or 
(i) an exhibition home, or 
(j) a dwelling provided in a farm stay accommodation, or 
(k) a rural worker’s dwelling, or 
(l) a dwelling that is an ancillary use, subordinate or subservient to the dominant purpose, 

including a dwelling that is a caretaker’s residence or temporary worker’s 
accommodation, or 

(m) a dwelling that is a “serviced apartment”. 
 
ii. Permissibility issues 
 
The EIE does not provide a clear understanding of how the planning system is proposed to be 
changed to enable the use of dwellings for “short-term rental accommodation” in relation to the 
Standard Instrument. 
 
Table 2: Summary of proposed changes on page 15 of the EIE details the following proposed 
changes to the Standard Instrument Order: 
 

 
 
Whilst the proposed changes to the definitions are detailed in the EIE, it is not clear what the 
proposed changes to be Standard Instrument Order are to “make it clear that STRA will be 
permissible in zones in which dwellings are permissible”. For example: 
 
i. Are changes proposed to Land Use Tables to permit “short-term rental accommodation” in 

those zones where dwellings are permissible under the environmental planning instrument 
applying to the land (Option 1)? or 

ii. Are existing provisions contained within the Land Use Tables of environmental planning 
instruments proposed to be overridden by the inclusion of a clause (or subzone) inserted into 
environmental planning instruments that permits “short term rental accommodation” in 
existing dwellings (Option 2)? or 

iii. If not point i. or ii. above, what changes are proposed to the Standard Instrument to enable 
the use of a dwelling for “short-term rental accommodation” (Option 3)? 
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For the purpose of this submission, it is presumed that Option 2 is approach proposed to be used. 
 
Before discussing that option, the following comments are provided in relation to the proposed 
change to the existing definition of “tourist and visitor accommodation”. It is understood that the 
proposed change would amend that definition to read as follows: 
 

“tourist and visitor accommodation means a building or place that provides temporary or 
short-term accommodation on a commercial basis, and includes any of the following: 
(a) backpackers’ accommodation, 
(b) bed and breakfast accommodation, 
(c) farm stay accommodation, 
(d) hotel or motel accommodation, 
(e) serviced apartments, 
but does not include: 
(f) camping grounds, or 
(g) caravan parks, or 
(h) eco-tourist facilities., or 
(i) short term rental accommodation.” 

 
In is considered incongruous that a definition relating to “a building or place that provides 
temporary or short term accommodation on a commercial basis” does not include “short term 
rental accommodation”. As detailed earlier in this submission, and as highlighted above, the 
proposed new term should be named differently. 
 
The amended definition of “tourist and visitor accommodation” detailed above creates separate 
fundamental interpretation issues for environmental planning instruments made under the 
Standard Instrument, particularly if the words “but does not include tourist and visitor 
accommodation” remain in the definition of the new term. 
 
It is presumed that the objective of the proposed definition of “short-term rental accommodation” is 
essentially aimed to differentiate the new term from being a type of “tourist and visitor 
accommodation” to enable such accommodation to be provided in existing dwellings and avoid 
permissibility issues in zones where tourist and visitor accommodation is prohibited under the 
zoning provisions in the environmental planning instrument applying to the land. 
 
In the case of serviced apartments an approach to differentiate that term from the proposed new 
term is particularly problematic, if STRA is to be permitted in such apartments. It is unclear from 
the information contained the EIE whether the proposed amendments seek to exclude “short term 
rental accommodation” from being able to be carried out from “serviced apartments”. However for 
the reasons detailed earlier in this submission it is presumed that to be the case. 
 
If that is the case, sub clause (m) of the recommended revised definition of the new term detailed 
earlier in this submission addresses the issue by specifically excluding an existing dwelling that is a 
serviced apartment from the new term. 
 
Part 4.1 Proposed amendments to the Standard Instrument Order 2006 of the EIE identifies one of 
the Key changes as “Making it clear that ‘short-term rental accommodation’ is not a form of ‘tourist 
and visitor accommodation”. (page 9) 
 
By virtue of “serviced apartment” being a type of “tourist and visitor accommodation” under the 
Standard Instrument, the above Key change implies that the proposed amendments will exclude 
‘short-term rental accommodation’ from being permitted to be carried out from an existing dwelling 
that is a “serviced apartment”. 
 
Under the Standard Instrument “serviced apartment” is defined as follows: 
 

“serviced apartment means a building (or part of a building) providing self-contained 
accommodation to tourists or visitors on a commercial basis and that is regularly serviced or 
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cleaned by the owner or manager of the building or part of the building or the owner’s or 
manager’s agents.” 

 
It is contended that a “serviced apartment” would fall within the “short-term rental accommodation” 
definition proposed in the EIE. The obvious question (and interpretation/permissibility issue) that 
arises is whether a “serviced apartment” is a type of “tourist and visitor accommodation”, or being a 
type of “short term rental accommodation” does that mean it is not included as a type of “tourist 
and visitor accommodation”? 
 
The word “apartment”, whilst appearing in the title of State Environmental Planning Policy No. 65 – 
Design Quality of Residential Apartment Development and the Apartment Design Guide, is not a 
term separately defined in the Environmental Planning and Assessment Act or a term separately 
defined in the Standard Instrument Dictionary. In cases where terms are not separately defined in 
environmental planning instruments, the ordinary meaning of the word is used, which can usually 
be ascertained by referring to the Macquarie Dictionary. 
 
The Macquarie Dictionary defines the word “apartment” to mean “a flat or unit”, and the plural of 
the word “apartment” to mean “a suite of furnished rooms, among others in a building”. 
 
A dwelling within a residential flat building or shop top housing development is commonly referred 
to as an apartment. It is contended that “a building … providing self-contained accommodation” 
included in the definition of “serviced apartment” would comprise “a room or suite of rooms 
occupied or used or so constructed or adapted to be capable of being occupied or used as a 
separate domicile” and therefore be a “dwelling” under the definition of that term under the 
Standard Instrument. 
 
It is not so clear whether other types of dwellings would be an “apartment” under the Standard 
Instrument. A “dwelling house” could not be regarded as an apartment, but it is not so clear cut in 
the case of buildings that contain 2 or more dwellings such as “dual occupancy (attached)”, “multi 
dwelling housing” and “secondary dwelling” where the secondary dwelling is attached to the 
principal dwelling. 
 
Section 4.2.1 Development approval pathways of the EIE sets criteria for exempt development and 
complying development. That criteria includes provisions based on whether the host is present or 
not present. (Issues in relation to the use of the word “host” are discussed in more detail later in 
this submission). The EIE infers that the “host” is the owner of the dwelling’s principal place of 
residence, or the tenant of that dwelling’s principal place of residence. 
 
In the case where the “short-term rental accommodation” is provided in a dwelling in a residential 
flat building or shop top housing development where the owner of the dwelling is present overnight 
it is considered likely that the accommodation would be “regularly serviced or cleaned by the owner 
or manager of the building or part of the building or the owner’s or manager’s agents” and as such 
would constitute a “serviced apartment” under the definitions contained within the Standard 
Instrument. 
 
It is also contended there will be circumstances where the “short-term rental accommodation” is 
provided in a dwelling in a residential flat building or shop top housing development where the host 
is not present, where the use could also be construed as a “serviced apartment”. 
 
In the examples detailed above the question that arises is whether such usage falls under the 
Standard Instrument definition of “serviced apartment” or the new definition of “short-term rental 
accommodation” proposed in the EIE. It is contended that the definition of the new land use term 
“short-term rental accommodation” proposed in the EIE does not clearly differentiate the term from 
existing defined terms in the Standard Instrument. The lack of a clear distinction between the terms 
is likely to lead to interpretation and permissibility issues and create implementation and monitoring 
the use very difficult. 
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To avoid interpretation issues as to whether a “serviced apartment” is a type of “tourist and visitor 
accommodation” or a type of “short term rental accommodation”, the proposed changes to the 
planning system need to make this distinction clear. 
 
This is particularly the case if changes are proposed to Land Use Tables to permit “short-term 
rental accommodation” in those zones where dwellings are permissible under the environmental 
planning instrument applying to the land (Referred to as Option 1 in this submission) because 
under Clause 2.4 (3) (b) of the Standard Instrument “a reference to a type of building or other thing 
does not include (despite any definition in this Plan) a reference to a type of building or other thing 
referred to separately in the Land Use Table in relation to the same zone.” 
 
As detailed later in this submission no issues are raised in principle to the use of certain existing 
dwellings for the purposes of “short-term rental accommodation” when the permanent resident(s) 
of that dwelling is present when the dwelling is used for such purposes. To enable such activity to 
be carried out from apartments (and to avoid interpretation issues embodied in the proposed 
changes detailed in the EIE) it is suggested that the definition of “serviced apartment” under the 
Standard Instrument be amended to read as follows: 
 

serviced apartment means a building (or part of a building) providing self-contained 
accommodation to tourists or visitors on a commercial basis and that is regularly serviced or 
cleaned by the owner or manager of the building or part of the building or the owner’s or 
manager’s agents, but does not include a dwelling providing self-contained accommodation 
to tourists or visitors on a commercial basis where the dwelling is the owner’s principal place 
of residence and the owner is in residence when the accommodation is provided to tourists 
or visitors. 

 
iii. Development approval pathways (Section 4.2.1 of EIE) 
 
a. “Host” 
 
The proposed exempt and complying development approval pathways for STRA are based on 
different levels of risk associated with whether a host is present, whether the property is on 
bushfire prone land and days of operation in a calendar year. 
 
A key criteria for the proposed exempt and complying development approval pathways for short 
term rental accommodation is based on whether a “host” is present or not present when the 
accommodation is being rented out. 
 
Who is a “host”? The EIE does not provide any detail/guidance/direction to answer that question. 
The word “host” is not a term separately defined in the Environmental Planning and Assessment 
Act or a term separately defined in the Standard Instrument Dictionary. In cases where terms are 
not separately defined in environmental planning instruments, the ordinary meaning of the word is 
used, which can usually be ascertained by referring to the Macquarie Dictionary. 
 
The Macquarie Dictionary defines the word “host” to mean “someone who entertains guests in his 
or her home or elsewhere”. The words “or elsewhere” in the definition would mean that a person 
who entertains guests in short term rental accommodation would be a “host” regardless as to 
whether the dwelling used to provide that accommodation on a commercial basis was “his or her 
home”. That person could be interpreted under the definition as a short-term resident themselves 
and could therefore undermine the whole understood intention of the host being a long term 
resident of the dwelling. 
 
It is contended that a different level of risk would be associated with a “host” who entertains guests 
in short term rental accommodation where that dwelling is NOT his or her home, than a “host” who 
entertains guests in his or her home. The above contention is acknowledged in the Department’s 
Short Term Holiday Letting in NSW Options Paper July 2017, which states (in part) “anecdotal 
evidence suggests there are lower potential impacts associated with STHL where the principal 
resident (owner or tenant) is present during STHL, because it’s in the best interests of the host to 
monitor and respond to guest behaviour or neighbour complaints.” (page 20). 
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The EIE sets different criteria for short term rental accommodation based on whether or not the 
property providing the short term rental accommodation is located on “bush fire prone land”. The 
EIE’s development approval pathway excludes short term rental accommodation from being able 
to be carried out as exempt development on bush fire prone land where the “host” is not present 
overnight, and provisions that would enable those Councils outside Greater Sydney to set a 
different maximum number of days criteria (not less than 180 days) that a dwelling, on bush fire 
prone land, can be used for such accommodation as complying development, when the “host” is 
not present. The EIE notes that the different criteria are “in recognition that additional safety 
measures are required to provide for the safety of guests who are unfamiliar with the location.” 
(page 11) 
 
In view of the additional safety measures that are required for the safety of guests for 
accommodation in dwellings on properties in bush fire prone land it is considered crucial that the 
“host” is the principal resident of the dwelling. 
 
As a result it is considered that it is important that the EIE scheme confirms that the “host” is the 
principal resident of the dwelling under the development pathways detailed in Table 1. 
 
To ensure that the criteria is clear and avoids interpretation issues, to address the issue raised 
above, and to be consistent with another type of temporary and short-term accommodation, it is 
suggested an approach similar to the one embodied in the definition of “bed and breakfast 
accommodation” under the Standard Instrument be used. In this regard it is recommended that the 
word “host” be replaced by “the permanent residents of the dwelling”. 
 
The use of a dwelling for STRA, when the permanent resident(s) of the dwelling is not present, is 
likely to have different impacts on the amenity of the surrounding neighbourhood than the use of a 
dwelling for STRA when the permanent resident is present. This issue is discussed in more detail 
later in this submission under the heading “e. Noise and amenity impacts (Section 4.3 of the EIE)”. 
 
b. “Short-term rental accommodation” on bushfire prone land 
 
Whilst the EIE acknowledges that additional safety measures are required for “short term rental 
accommodation” on bush fire prone land when the “host” is not present, the periods specified for 
“short-term rental accommodation” for properties not in Greater Sydney for complying development 
in Table 1 Development pathways available to STRA in state planning framework (page 10) of the 
EIE enable a Council not in Greater Sydney to specify the same maximum period (365 days a 
year) for the usage of a dwelling in their LGA for short term rental accommodation. It is 
incomprehensible how it could reasonably be contended that such a development standard 
recognises the “additional safety measures are required to provide for the safety of guests who are 
unfamiliar with the location”. 
 
c. Striking “a balance between the availability of properties for long-term and the short-term 

rental market in metropolitan areas” 
 
The EIE States that the proposed changes seek to (inter alia) “strike a balance between the 
availability of properties for long-term and the short-term rental market in metropolitan areas”. The 
above statement includes the words “short-term rental market”. Before discussing this issue the 
above wording highlights a point raised earlier in this submission that the new term should not be 
named “short-term rental accommodation”. 
 
No issues are raised in principle to the use of certain existing dwellings for the purposes of “short-
term rental accommodation” when the permanent resident(s) of that dwelling is present when the 
dwelling is used for such purposes. Such usage is in accordance with the statement made in the 
EIE that “the indicative definition is intended to enable the use of a dwelling for STRA short term 
rental accommodation as a part of its residential use”. Owner occupied dwellings do not form part 
of the long-term rental market and as such their usage for short-term rental accommodation would 
not impact on the availability of long-term rental market. 
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The situation is not the same in the case where the dwelling used for short-term rental 
accommodation is not the principal place of residence of the owner. In those scenarios it is 
contended that the usage of the dwelling would not be a “part of its residential use”. In such 
scenarios, as detailed in the proposed land use definition in the EIE, such usage would constitute 
“the commercial use of an existing dwelling”. 
 
The usage of such dwellings for short-term rental accommodation, if not appropriately restricted, 
has the potential to detrimentally impact on the supply of dwellings available for long term rental. 
 
Whilst it is acknowledged that the EIE strikes a balance between the availability of properties for 
long-term and the short-term rental market in the metropolitan area the real question is whether the 
balance struck under the proposed changes detailed in the EIE is the right balance. The EIE 
strikes a balance of 180 days per year that a dwelling in Greater Sydney can be used for “short-
term rental accommodation” (when the host is not present overnight). It is considered that enabling 
such dwellings to be used for “short-term rental accommodation” for essentially 6 months of the 
year appears to be too high and has the potential to detrimentally impact on the supply of dwellings 
available for long term rental. It is contended that “short-term rental accommodation” of existing 
dwellings may remove many of those dwellings from the long-term rental market and drive up 
residential rents and impact on housing affordability in areas of Greater Sydney particularly where 
the demand for “short-term rental accommodation” is high. 
 
The impacts of “short-term rental accommodation” on the long-term rental market are going to 
impact the most in areas where the demand for “short-term rental accommodation” is high. To 
have a one size fits all standard is considered inappropriate and an ill-advised housing strategy not 
in the best long term planning interests for many local government areas.  
 
A number of Council areas have been identified, under State Environmental Planning Policy No. 70 
– Affordable Housing (Revised Schemes), as a local government area within the Greater 
Metropolitan Region where “there is a need for affordable housing”. It is contended that the local 
government areas identified in the SEPP are also areas where the demand for “short-term rental 
accommodation” is high. The Inner West LGA is one of those areas identified. 
 
An article titled “When Tourists Move In: How Should Urban Planners Respond to Airbnb?”, by 
Nicole Gurran and Peter Phipps, was published early last year in The Journal of the American 
Planning Association (5 January 2017). The article focused on Sydney “which has experienced 
both rapidly rising housing costs and exponential growth in Airbnb listings since 2011.” The 
analysis contained within the article applied to greater Sydney overall and a subset of five 
municipalities in the Sydney metropolitan area including Leichhardt and Marrickville. 
 
One of the issues presented in the article was “Do Airbnb Rentals Reduce the Supply of 
Permanent Rental Accommodations?” The article’s response to that question included the 
following comments: 
 

“Sydney’s equilibrium rental vacancy rate is approximately 3%, while the metropolitan-wide 
rental vacancy rate at the time of this analysis was 1.9% as a result of strong population 
growth. We calculate that the number of dwellings removed from the permanent rental 
market in the region amounts to about half of Sydney’s current rental vacancy rate based 
on the Inside Airbnb data on frequently available listings. We find that Airbnb listings do 
concentrate in popular tourist areas such as Waverley and the city of Sydney. In Waverley, 
the number of whole dwellings frequently available on Airbnb is more than three times the 
vacancy rate in the locality. This suggests that Airbnb rentals have a sizeable impact on the 
availability of permanent rental housing in the Waverley local government area with 
consequent pressure on rents. In the city of Sydney, a total of 1,268 properties, equivalent 
to 144% of the city’s vacant rental stock, are available for holiday rental via Airbnb, a figure 
we would also expect to substantially affect rental availability and costs. In Leichardt and 
Marrickville, the percentages are lower but not inconsiderable at 69% and 44% of the 
vacant rental stock, respectively. However, the number of Airbnb listings in Parramatta is 
much smaller, likely reflecting the area’s distance from visitor attractions. Airbnb does not 
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now affect Parramatta’s local housing market, even though Parramatta’s frequently 
available homes are controlled by landlords with multiple listings.” 

 
A period of 180 days per year sets a balance strongly on the side of the “short-term rental 
accommodation” market and not the long term rental market. The housing market in Greater 
Sydney is recognised as one of one of the least affordable in the world. At a time when housing 
affordability has been identified as a key challenge in Greater Sydney the proposed changes to the 
planning system should strike a balance in favour of the long-term rental market, not the “short-
term rental accommodation” market. 
 
In relation to the number of days per year that STRA can take place the material on the 
Department’s website states (in part) that the “number of days in which it can take place are a 
policy position which has been endorsed by Government.” 
 
It is considered that the “number of days” policy position endorsed by Government in relation to 
STRA has the potential to conflict with other policy positions endorsed by the Government, in 
particular affordable housing. It is recommended that the “number of days” in which STRA can take 
place under the proposed amendments be given further consideration, especially in areas where 
the Government’s own policies “identify that there is a need for affordable housing” in that local 
government area. 
 
d. Periods specified for “short-term rental accommodation 
 
The EIE sets exempt and complying development criteria for short term rental accommodation 
which will include a maximum number of days that accommodation can operate in a calendar year. 
The maximum number of days proposed are detailed in Table 1 Development pathways available 
to STRA in state planning framework. A copy of that table is reproduced below: 
 

 
 
Some existing local environmental planning instruments quantify what is meant by “short term” by 
specifying a maximum period of the number of consecutive days in any 12 month period that an 
existing dwelling can be used for the purposes of short term rental accommodation. For example 
under Clause 7.13 Short-term rental accommodation of Shoalhaven Local Environmental Plan 
2014 “short-term means for a maximum period of 45 consecutive days in any 12 month period.” 
 
Unlike the Shoalhaven LEP clause referred to above, the criteria in the EIE does not set a 
maximum period for the length of time that persons can stay in an existing dwelling that is used for 
“short term rental accommodation”. Under the criteria proposed in the EIE, a person could 
potentially stay 365 days a year in an existing dwelling used for “short term rental accommodation” 
where the property is not located within Greater Sydney. 
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A stay of such length is clearly not “short term”. In such a scenario, based on other terms in the 
Standard Instrument, it is contended that the short term rental accommodation that the person is 
residing in would be regarded as their principle place of residence. For example under the 
Standard Instrument definition of a boarding house a principal place of residence means “for 3 
months or more”. 
 
Some council’s environmental planning instruments limit the activity by setting a maximum number 
of consecutive days or a maximum number of bedrooms. 
 
Placing a limit on the total days per year that certain existing dwellings can be made available 
attempts to limit the adverse impacts of the short-term rental accommodation lettings to a 
defined period and therefore retain that dwelling’s primary use as a long-term residential 
dwelling. 
 
It is considered that any proposed changes to the planning system for “short-term rental 
accommodation” should limit the maximum number of days in a calendar year (whether or not the 
days are consecutive) that an existing dwelling can be used for such accommodation when the 
permanent resident(s) of the dwelling are not present, and a maximum number of days for any 
letting period to ensure that any letting is only for a “short-term” period. 
 
A number of existing local environmental plans which include provisions on short-term rental 
accommodation set a maximum period that a dwelling house or dwelling can be used for short 
term rental accommodation of either 45 days or 60 days. In the Transitional arrangements in 
Section 4.5 of the EIE states “That the Department of Planning and Environment will work with 
those council’s with existing provisions to amend their LEPs to be consistent with the state-wide 
framework, including appropriate transitional periods.”  
 
As detailed in the EIE short term rental accommodation “increases tourist accommodation options, 
contributes to household income and brings wider tourism benefits. However, some communities 
report impacts on amenity, parking and housing availability.” (page 5) A limited number of Councils 
have provisions in their respective local environmental planning instruments relating to “short-term 
rental accommodation”. In preparing their provisions those Councils determined the appropriate 
“balance” for their respective areas, including the balance between the availability of properties for 
long-term and short-term rental market for their respective areas. Those local planning controls for 
“short-term rental accommodation” went through extensive community consultation. Apart from 
amendments to clarify that the use of certain existing dwellings for the purposes of “short-term 
rental accommodation” when the permanent resident(s) of that dwelling is present when the 
dwelling is used for such purposes is exempt development and amendments to ensure consistency 
in the wording of the clause, it is considered that the existing provisions relating to the maximum 
duration that dwellings can be used for such accommodation in those local government areas 
should be retained. 
 
In relation to setting a maximum number of days that certain existing dwellings can be used for 
“short-term rental accommodation” when the permanent resident(s) of that dwelling is present 
when the dwelling is used for such purposes, as the use should be of a temporary nature it is 
suggested the approach used in Clause 2.8 Temporary use of land of the Standard Instrument 
could be used. The number of days specified in Clause 2.8 of the local environmental planning 
instrument could be the default number of days that such dwellings could be used for short-term 
rental accommodation. It should be noted that a similar type approach was recently taken in the 
amendments to the Standard Instrument relating to retailing restrictions relating to “artisan food 
and drink industries” which adopted the provisions applying to the percentage of gross floor area 
and maximum gross floor area industrial retail outlets under that instrument for such industries in 
Clause 5.4 of the instrument. 
 
It is also noted that the Clause 5.4 Controls relating to miscellaneous permissible uses of the 
Standard Instrument relate to some types of short-term accommodation types i.e. “bed and 
breakfast accommodation” and “farm stay accommodation”. Another option would be to include a 
standard relating to the maximum number of days in a calendar year, that an existing dwelling to 
which the new term applies, can be used for “short-term rental accommodation” when the host is 
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not present, and adopt the number of days permitted for temporary uses in the respective 
instrument as the default number of days and give individual council’s an opportunity to increase 
the number of days where they consider an increased number of days is the right “balance” for 
their respective area. 
 
The EIE states that “As this is an endorsed state-wide policy, it is proposed that no variations or 
development application pathways will be available to undertake STRA above these number of day 
limits”.(page 11). That statement implies that the number of day limit is in effect a non-variable 
development standard. As such it would make sense for the standard to be incorporated into 
Clause 5.4 Controls relating to miscellaneous permissible uses of the Standard Instrument. 
 
e. Noise and amenity impacts (Section 4.3 of the EIE) 
 
The use of a dwelling for STRA, when the permanent resident(s) of the dwelling is not present, is 
likely to have different impacts on the amenity of the surrounding neighbourhood than the use of a 
dwelling for STRA when the permanent resident is present. 
 
The planning regulations need to set appropriate parameters to address potential adverse impacts, 
particularly when “the host” is not present, to ensure that the use of dwellings for STRA do not 
interfere with the amenity of the neighbourhood in any way, including by noise, behaviour of 
guests, garbage, privacy and property damage. 
 
iv. Additional elements of the Government policy (Section 4.4 of the EIE) 
 
a. Mandatory Code of Conduct (Section 4.4.1 of the EIE) 
 
The EIE states that a new Mandatory Code of Conduct for on-line platforms, managing agents, 
hosts and guests will be developed by DFSI in consultation with industry and relevant 
stakeholders. Council welcomes that initiative and as a stakeholder would like to be included in 
that consultation. It is considered imperative that the Mandatory Code of Conduct be adopted 
before any proposed changes to the planning system relating to “short-term rental accommodation” 
come into effect. It is also considered imperative that the operation of the “short-term rental 
accommodation” must comply at all times with the Mandatory Code of Conduct be made a 
development criteria for such accommodation. 
 
v. Transitional arrangements (Section 4.5 of the EIE) 
 
Refer to earlier comments concerning the amendment of existing short-term rental accommodation 
contained in existing local environmental planning instruments. 
 
vi. Other comments and matters 
 
a. Enforcement and Compliance impacts of the short-term rental accommodation SI Order 

Amendment 
 
The detailed nature of the proposed amendment will impose significant compliance and 
enforcement regulatory responsibilities on councils to ensure the provisioned are not breached and 
to respond to complaints. The EIE does not make it clear what dispute pathways will be available 
for conflicts arising between the host, visitor and/or neighbours. This is considered a major 
omission that will result in councils becoming laden with complaints. Council will also bear the 
costs of establishing ‘burden of proof’ when taking further enforcement actions. In addition, there 
are also unresolved questions regarding the regulation of fire safety, security, repairs to services, 
and other contractual issues between host and visitor. 
 
The NSW Government should consider the following additional requirements: 

 The mandatory imposition of a requirement to notify the relevant council that a dwelling will 
be used for short term rental accommodation. This will allow councils to establish and 
maintain a 'short term accommodation registry' to ensure regulatory outsight of planning 
and development matters; 
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 Establishment of a 'Short Term Rental Accommodation Act and Regulations’ that would 
operate in a similar fashion to the existing Residential Tenancies Act 2010 and Residential 
Tenancies Regulations 2010. It is envisioned that such an Act would outline the Host’s 
roles and responsibilities, requirements for dwelling maintenance, fire safety and security, 
and most importantly, provide for appeal and dispute pathways to the existing NSW Civil 
and Administrative Tribunal (NCAT) (or such similar civil court pathways – other than 
council); and 

 Expanding the scope of NCAT to deal with civil matters arising from short term rental 
accommodation disputes.  

 
Those additional requirements suggested above are to ensure that neither Council nor the Land 
and Environment Court become laden with civil matters relating to the Standard Instrument 
Amendment for “short-term rental accommodation”. 
 
There is a need for the State Government to provide alternative dispute resolutions and mediation 
options to manage tensions and civil matters between residents, visitors and short-term rental 
accommodation owners. If such pathways are not clearly defined by the State Government 
councils will be overburdened by compliance and enforcement issues arising from complaints that 
are more appropriately interpreted as civil matters and rather than planning and development 
issues. 
 
b. Suggested Standard Instrument Draft Model Clause 
 
The following Standard Instrument Draft Model Clause for the new term has been prepared for the 
Department’s consideration: 
 
6.X XXXX 
 

(1) The objective of this clause is to enable the temporary use of existing dwellings as (guest 
accommodation/or alternate name other than short-term rental accommodation). 

(2) This clause applies to existing dwellings other than a dwelling listed in parts (a) to (m) 
inclusive in the definition of (guest accommodation/or alternate name other than short-
term rental accommodation) under this Plan. 

(3) Despite any other provision of this Plan, development consent is required for the 
temporary use of a dwelling to which this clause applies for (guest accommodation/or 
alternate name other than short-term rental accommodation). 

(4) Despite subclause (3), development consent is not required for the temporary use of a 
dwelling to which this clause applies for (guest accommodation/or alternate name other 
than short-term rental accommodation) that complies with the following requirements: 
(i) When the permanent resident(s) of the dwelling are not present, the maximum 

number of days in a calendar year that the dwelling is used for (guest 
accommodation/or alternate name other than short-term rental accommodation) 
must not exceed [Default: the maximum period of days specified in Clause 2.8 
Temporary use of land of the Plan] days (whether or not consecutive days), and 
Note: If the permanent resident(s) of the dwelling are present when the dwelling is 

being used for (guest accommodation/or alternate name other than short-
term rental accommodation), the maximum number of days in a calendar 
year that the dwelling is used for such accommodation is not limited. 

(ii) The maximum period of any short-term accommodation letting is 30 days, and 
(iii) The use of the dwelling for (guest accommodation/or alternate name other than 

short-term rental accommodation) does not interfere with the amenity of the 
neighbourhood in any way, including by noise or traffic generation, and 

(iv) The maximum number of guests must not exceed 2 persons/bedroom or 12 
persons, whichever is the lesser, and 

(v) The dwelling not being used to accommodate more than one short term 
accommodation letting at any one time, and  

(vi) In Strata Schemes, the (guest accommodation/or alternate name other than short 
term rental accommodation) complies with the requirements of Section 137A of 
the Strata Schemes Management Act 2015, and 
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(vii) Where the property is located on land identified as “Bush fire prone land” on the 
Bush Fire Prone Land Map, the use of the dwelling for (guest accommodation/or 
alternate name other than short-term rental accommodation) must only be carried 
out when the permanent resident(s) of the dwelling is present, and 

(viii) The (guest accommodation/or alternate name other than short-term rental 
accommodation) must comply at all times with all relevant planning, building, 
strata, fire safety and health regulations, and 

(ix) No alterations or additions are carried out to the dwelling unless otherwise 
exempt, and 

(x) The operation of the (guest accommodation/or alternate name other than short-
term rental accommodation) must comply at all times with the Mandatory Code of 
Conduct; and 

(xi) The use of the dwelling for the purposes of (guest accommodation/or alternate 
name other than short-term rental accommodation) must be registered with Fair 
Trading NSW. 

 
Conclusion 
 
While supportive of the need for change to the way the planning system addresses “short-term 
rental accommodation”, a number of concerns are raised about the proposed changes to the 
planning system detailed in the Explanation of Intended Effect Short-term Rental Accommodation 
Planning Framework released by the Department of Planning and Environment, as detailed in this 
submission. 
 
Making changes to the planning system to enable the use of the existing dwellings for “short-term 
rental accommodation” is complex and challenging particularly in the introduction of a new land 
use definition in the Standard Instrument for this form of accommodation which differentiates the 
new term from existing defined terms in the Standard Instrument. 
 
For the reasons detailed in the attached submission, it is considered that the proposed new land 
use definition of the accommodation type term does not follow well practiced legal drafting 
practices and principles or clearly differentiate the new land use type from other existing defined 
terms in the Standard Instrument. As a consequence the proposed new land use definition term is 
likely to cause confusion and create interpretation issues for the Standard Instrument defined 
terms as detailed in the attached submission and make implementation and monitoring of the use 
very difficult. 
 
One of the fundamental concerns raised in relation to the proposed amendments to the planning 
system is the number of days per year that STRA can take place.Changes to the planning system 
that permit STRA for up to 180 days per year (when the “Host not present”) have the potential to 
detrimentally impact on the supply of dwellings available for long term rental by removing many of 
those dwellings from the long-term rental market and driving up residential rents and impacting on 
housing affordability in areas of Greater Sydney, particularly in areas where “there is a need for 
affordable housing” and the demand for “short-term rental accommodation” is high. The Inner West 
LGA is one of those areas. 
 
It is recommended that the “number of days” in which STRA can take place under the proposed 
amendments be given further consideration, especially in areas where the Government’s own 
policies “identify that there is a need for affordable housing” in that local government area. 
 
 


